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Free Will in Context: A Contemporary Philosophical Per spective
Patrick Grim, B.Phil., Ph.D.

Philosophical work on free will, contemporary as well as historical, isinevitably
framed by the problem of free will and determinism. One of my goalsin what followsis
to give afed for the main lines of that debate in philosophy today.

| will also be outlining a particular perspective on free will. Many working
philosophers consider themselves Compatibilists; the perspective outlined, building on a
number of argumentsin the recent literature, is a contemporary form of such aview. It
cannot, however, claim to be the contemporary philosophical perspective. Thereisno
such thing. Against a background of the perennial problem of free will and determinism,
through ongoing argument and debate, philosophers continue to try to work toward an
understanding of precisely what it means for an action to be free.

1. The Dilemma of Deter minism

The problem of free and will and determinism has much of the impact that it does
because it is not atechnical problem; it isaquestion that almost everyone raisesin their
own thinking at one point or another. Let us start, then, by phrasing the problem as
simply as possible:

We think of ourselves as facing alternative courses of possible action, deliberating
and making choices as to what we shall do. With our choices comes responsibility; our
choices are morally right or morally wrong, and we are praiseworthy or blameworthy for
those choices. A conception of free will is essential to our conceptions of ourselves, is
fundamental to our ethical view of the world, and is central to the system of law,
adjudication, and punishment that inherits much of the structure of our moral views.

But we also think of the physical universe as governed by natural law. Why does
aparticular event occur? Because of previous events and because the laws of nature are
what they are. The history of the universe is acomplex chain or net of eventsin which
later events are the natural consequence of earlier eventsin accordance with natural law.*

Both of these conceptions are part of our everyday thinking. Indeed it might be
impossible to live the lives we do without both () a notion of a comprehensible universe
governed by natural law and (b) a conception of free choice and responsibility. And yet
these two conceptions appear to collide quite directly in the philosophical problem of free
will and determinism.

We are creatures in the physical universe. Our actions are therefore eventsin the
history of the universe, and so are produced by earlier eventsin accord with natural law.
Given previous events and the laws of nature, it appears, the events that are our actions
were therefore inevitable. So what sense does it make to say we could do otherwise, that
we have alternatives, or that we can make genuine choices? If the thingswe do are
simply the result of natural forces, how can we be held morally responsible for them?

! Therole of natural law in the ordinary phrasing of the problem is one of physical necessity: that earlier
events necessitate later events in accordance with natural law. Statistical laws are given their due at alater
point, but pure regularity views are beyond the scope of the present discussion.



And if we cannot be held morally responsible, what possible justification can there be for
asystem of law constructed on conceptions of blame and punishment?

A number of philosophers see the problem of free will and determinism as
reflecting an irresolvable clash between two different perspectives we take regarding
ourselves and our actions—two incompatible perspectives, neither of which we could live
without (Nagel 1986; Bok 1998; Blackburn 1999). One perspective is a subjective or
personal view—the view we have to take of ourselves as acting agents, with alternatives
before us and choicesto make. The other is the objective or impersonal perspective—
what Thomas Nagel calls ‘the view from nowhere’—in which we see ourselves as parts
of the natural world and our brain states and actions as part of an impersonal stream of
physical events.

The problem of free will and determinism has along and fascinating history. But
it aso has an active present: sophisticated philosophical work on the problem has
flourished over the last fifty years, without final resolution but with important bits of
progress, with agreement among many on at least a general line of approach, and with
new ideas that show significant promise.

Section 2 touches briefly on the physics of Determinism. Section 3 lays out the
logical argument for Incompatibilism between free will and Determinism that continues
to command the most attention, but crucial problems facing Incompatibilism are outlined
insection 4. Sections 5 through 10 concentrate on the Compatibilist alternative—its
classical form and classical difficulties, the influential Frankfurt account, and two lines of
Compatibilist thought that appear promising for further work. One of theseisan
emphasis on normativity, clear in arange of current work (Wallace 1994, Watson 1996,
Wolf 1990, Fischer and Ravizza 1998). The other, which focuses on the crucial
contextuality of attributions of free will, has been developed only recently. Sections 11
and 12 follow the implications of contemporary Compatibilism for brain and behavioral
sciences and for the law.

2. Why Physics Doesn’t Settlethe Issue

As ascientific theory, Determinism has been dead since the 1930s. Why, then,
can’t the problem of free will and determinism be safely laid to rest?

The basic issue is often introduced, as we have introduced it above, by evoking a
universe that operates in terms of previous events and deterministic natural laws. That
was Newton's universe, but it isno longer ours. The lesson of quantum mechanics, on
standard interpretations, is that fundamental physical law is statistical rather than
deterministic. Natural law dictates that a certain percentage of uranium atoms will decay
over agiven time, for example—the familiar half-life of uranium. But it does not dictate
that a particular uranium atom will decay at a particular time. Quantum mechanicsis
perhaps the best-confirmed physical theory in the history of science, and it appears to be
adirect consequence of the theory that some events happen without a cause. Thisis not
merely a matter of our ignorance, it should be noted, nor of an explanation that quantum
mechanics ssimply fails to provide. One of the fascinations of quantum mechanicsis that
it seems to entails that there are events for which there can be no cause.

Because of the evidence for quantum mechanics, therefore, we have evidence of
the highest order that the universe simply does not function in the way envisaged by the



classical Determinist—as a stream of events each of which is an inevitable consequence
of events earlier in the stream. Quantum events occur with predictable regularity but
without causal precedents, interrupting that stream.

Although quantum indeterminacy effectively sinks classical Determinism,
however, it isfar from clear that it leaves any room for free will. Speculative roles for
guantum mechanics in understanding brain function have proposed by Stapp (1999) and
Penrose (1989, 1994, 1997), with predecessorsin Eccles and Popper (1977) and Eccles
(1994).2 The general verdict in the philosophical community, however, is that quantum
indeterminacy is simply irrelevant to the basic conceptual tension at issue. Why?

Thereis, first of al, atechnical issue of scale. Although indeterministic on the
micro scale, quantum mechanics resultsin afairly traditional determinism on the macro
scale—the scale of neurons, brains, and people.’

Even were that not the case, however, the indeterminacy of quantum physics
would beirrelevant to the basic conceptual problem at issue. The speculation that
appears in Penrose and othersis that my decisions might be the results not of previous
events but of indeterministic quantum phenomena. But that simply replaces one thing
over which | have no control—deterministic events in a deterministic universe—with
another: random quantum eventsin my brain. On such an approach | would no longer be
acaptive of adeterministic universe, but | would remain the victim of random quantum
events. How could | be held responsible for events that are the result of pure chance?
Despite afull incorporation of quantum indeterminacy, such a proposal still leaves no
apparent place for genuinely free choices or for moral responsibility (see Dennett 1984,
2003, and Honderich 1993).

All crucial problemsremain, then, if we redefine Determinism for present
purposes as the claim that all events are the necessary consequence of previous eventsin
accord with the laws of nature, or of previous events and quantum randomness in accord
with the laws of nature.

3. Thelncompatibilist Argument

If Determinism is true, with or without quantum randomness, there can be no free
will. That isthe Incompatibilist claim—that Determinism and free will are incompatible.
The most influential Incompatibilist argument over the past thirty-five years has been a
formalization in modal logic due to Peter van Inwagen (van Inwagen 1983, 2002).

One should not let the symbolism be intimidating here: the ideais ssimply to make
everything explicit. The coreideas actually lie very close to the formal surface.

The argument uses a concept of necessity, central to modal logic, represented
by 0. Contingent truths are propositions that are in fact true but could have been
otherwise—like the proposition that 33% of institutionalized schizophrenics have
widened sulci, for example, or that John Roberts was nominated as Chief Justice. These
are true in one "possi ble world—one way things could have come out (and did), but are

2 Non-algorithmic mathematical thought and consciousness take central stage in these accounts; free will
tends to come in from the wings.

3 Penrose (1994), following Frohlich (1975), argues for the possibility of cellular structures that could
scale up micro-level quantum phenomenato amacro level, but the jury is still out as to whether thisis
possible.



not true in other 'possible worlds—other ways that things could have come out.
Necessary truths, in contrast, are true propositions that could not have been otherwise.
Mathematical and logical truths are prime examples, though there may be others. No
matter how the physical universe came out, 2 + 2 would be 4 and no contradiction could
be true; necessary truths are thought of astrue 'in all possible worlds." Inthe

formal ization of the argument, '[Ip' represents the claim that proposition p is a necessary
truth.

The argument also uses a symbol 'N', which is van Inwagen'sown. Np is meant
to represent 'p, and no one has or ever has had any choice about whether p." Where p
represents the proposition that rust is an oxide, for example, Np should be read as'Rust is
an oxide, and no one has or ever has had any choice about whether rust is an oxide.'

Two rules of inference are used in the argument, phrased in terms of the symbol 'p
+ ¢ for 'p entails g or 'gisdeducible from p." Thefirst rule of inference states that from
the fact that a proposition is necessarily true, one can deduce that no one has or ever has
had any choice regarding its truth:

Rulea [p + Np
The second rule of inference states that from the proposition that no one has any choice
about p, together with the proposition that no one has any choice about whether if p then
g, one can deduce that no one has any choice about q:

Rule 3 Np, N(p>q) + Ng
Here'>' istheif...then' of material implication, familiar from truth-tables.

Van Inwagen formulates the crucial Deterministic premise asfollows. Welet L
represent an immense conjunction of all the natural laws of the universe. Let Py represent
the state of the world at some time in the remote past, and let P represent any true
proposition about the present—the proposition that | take the bus rather than drive to
work today, for example. The Deterministic thesisisthefirst step of the argument:

1. O((Po& L) > P) Premise
From there the argument proceeds with justifications at each step:
2. (Poo (Lo P) astandard logical transform from 1
3. N(Poo (L2 P)) from2 and rulea
4. N Py Premise
5 NL>P) From 3and 4 by rule3
6. NL Premise
7. NP From 5 and 6 by rule 3

The premises are essentially these: that we have no choice about the state of the world at
some point in the remote past (step 4), we have no choice about the laws of nature (step
6), and that anything that happens now is a necessary consequence of those two things
(step 1). If that Determinist claim is true, we can deduce using rules of inference aand 3
that we have no choice about anything that happens now.

4. Problemsfor Incompatibilism

Van Inwagen’s formal argument has been a magjor piece of ammunition on the

* A good introduction to the philosophical notion of 'possible worlds is Lewis (1973). For an introduction
to modal logic see Chellas (1980).



Incompatibilist side of the argument. Few Incompatibilists hold that Determinismisin
fact true, and thus that free will must be an illusion (Smilansky 2000). Most are
Libertarians (not to be confused with Libertarians in political theory): they hold that free
will isclearly real, that it isincompatible with Determinism, and thus that Determinism,
despite its appeal, must be false.

There are, however, two immediate and major problems that face
Incompatibilism. Thefirst isthat van Inwagen's core argument is flawed.

Philosophical arguments, particularly when they involve counter-examples,
should perhaps come with awarning. Philosophers seem to delight intrivial or even silly
examples. What is at issue even in those silly examples, however, is the attempt to find
universal claims regarding the logical structure and relationships of our concepts—in this
case, important concepts of free will, necessity, and determinism. A universal claimis
falsified by a single contrary instance—hence the importance of counter-examples. In
the attempt to evaluate conceptual claims, moreover, it is often a good ideato test the
limiting cases or the polar extremes—hence the extravagant hypotheticals of many
philosophical examples. However silly or apparently trivial, the philosopher's counter-
example is designed to make an important logical point.

The van Inwagen argument relies crucially on 3 as arule of inference: that if no
one has a choice about whether p occurs, and no one has a choice about whether if p then
g, then no one has a choice about whether q. Despite itsinitial plausibility, this rule of
inference turns out to beinvalid.

If 3 werevalid, using standard rules of logic, thiswould be valid as well:

Np, Ng + N(p & q)

If I have no control over p, and no control over q, | have no control over whether p and g
occur together. A simple trivial example, however, is enough to show that this principle,
derivable from 3, simply does not hold (McKay & Johnson 1996).

It was entirely my power yesterday to flip acoin, or to choose not to. One thing
that was not in my power, however, was to make the coin come up heads rather than tails
inafreetoss. Another thing that was not in my power was to make it come up tails
rather than heads. For any particular toss, then, | had no control over this:

It did not come up heads.
nor this:

It did not come up talils.

By the principle above, it would follow that | had no control over this:

It did not come up heads and it did not come up tails.

But of course | did have control over that—it was within my power to keep the coin from
coming up either heads or tails ssmply by refusing to tossit at all. This principle, then,
does not always hold true:

Np, Ng+ N(p & Q)

If the rule of inference 3 were valid, this principle would always hold true. Ristherefore
an invalid rule of inference, and so is the central argument that relieson it.

Van Inwagen recognizes the force of the counter-example (van Inwagen 2002),
concedes that this form of the argument fails, but attempts to salvage the argument in
terms of atighter specification for ‘N’. With that tighter specification, however, the
argument loses much of its punch and much of its contact with the informal argument
with which we began; ‘N’ is no longer has the intuitive smplicity of the concept ‘no one



has any choice whether...’

The history of van Inwagen’s argument also offers a general philosophical lesson:
that arguments that appear both clear and intuitively forceful, like the modal argument
above, can nonethelessfail. The explicitness that comes with formalization is often
useful, and is always worth atry. But there may also be tricky conceptual shifts that
formalization disguises rather than reveals.

A second problem would remain for Incompatibilism, at least of the Libertarian
stripe, even if the van Inwagen argument were sound. Libertarians hold that thereis
indeed free will, that Determinism isincompatible with that fact, and thus that
Determinism must be false. On such aview it isnot true that al eventsin the universe
are determined by previous events and physical law. Free choices are exceptions,
somehow real and causally efficacious but nonethel ess distinct from the stream of the
physical universe.

The challenge is to make such anotion of Libertarian free will intelligible. On
such aview, there are events that might or might not occur, given al physical laws and
the entire past of the physical universe. But these sound as much a matter of pure chance
as do purely random events, and with the same disheartening conclusion for the concept
of freewill. How can | be held responsible for a pure matter of chance, and how can |
think of such events as genuinely mine?

The problem of Intelligibility leads van Inwagen himself to conclude that free will
isincompatible with both Determinism and Indeterminism, and must thus remain a
mystery (van Inwagen 2002).”

5. Classical Compatibilism

If defined as above so as to include quantum randomness, most contemporary
philosophers hold that Determinism of some form istrue. Most philosophers also seem
to hold, however, that we make genuinely free choices and must bear moral responsibility
for those choices. The explicit conjunction of those claimsis Compatibilism. When we
properly understand free will, the Compatibilist maintains, we will see that it does not
conflict with the idea of a Deterministic universe. The task for the Compatibilist isto
make good on this central claim—in particular, to show us how free will is to be properly
understood.

What Compatibilists have traditionally offered is a Conditional account of free
will. To befree, on such an account, is simply to have the power and ability to act in
accord with one’ swishes or desires. To be unfreeisto be unable to further one’s ends,
due to denial of opportunity, physical restraint, coercion or duress. Freedom, on the
Conditiona account, issimply a matter of whether | do as| wish. | wanted to take the
road to the left, and did so. To say that | was also free to take the road to theright is
simply to say that | would have taken that road if | had wanted to.

Compatibilist accounts of freedom are clear in both Hobbes in the 16th century

® There have been attempts to provide a more direct Libertarian answer to the intelligibility problem. See
esp. the section on “Libertarian Perspectives on Free Agency and Free Will” in Kane (2002). The notion of
agent causation is crucial here (Chisholm 1976, 1982). Although space does not alow for full discussion,
agent causation may also find a place within the normative Compatibilist approach outlined in a later
section.



and Hume in the 17th:

For heisfree to do athing, that may do it if he have the will to do it, and may
forbear, if he have the will to forbear (Hobbes 1654/1962 p. 240).

By liberty, then, we can only mean a power of acting or not acting according to
the determinations of the will; that is, if we chose to remain at rest, we may; if
we choose to move, we also may. Now this hypothetical liberty isuniversally
allowed to belong to everyone who is not a prisoner and in chains.

(Hume 1748/1955 p. 104).

Conditional accounts reappear in John Stuart Mill in the 19th century and in 20" century
work from G.E. Moore to Donad Davidson.

If free will is understood along the lines of a Conditional account, conflict
between free will and Determinism disappears. Y esterday, after some deliberation, | took
alater plane than the one | was originally scheduled for. What determinism demandsis
that it was because of earlier events and the laws of nature that | took the plane |
eventually did, and indeed that it was because of earlier events and the laws of nature that
| deliberated and made the decision | did. Determinism is athesis regarding the
‘because’ of actual events. Free will, on a Conditional account, is something very
different: amatter of a hypothetical, or a‘what if’. What free will demands, on such an
account, is simply that my actions would have been different if my desires had been
different; that | would have done otherwiseif | had wanted to. The fact that | did one
thing under the circumstances that in fact obtained need not conflict with the claim that |
would have done something different under slightly different circumstances.
Determinism, therefore, need not conflict with free will.

At first glance, at least, the Conditional account fits nicely with our basic moral
and legal intuitions regarding freedom. We work with a presumption that people act as
they have chosen to act and that they can therefore be held responsible for their actions.
That presumption, however, is defeasible; we retract a presumption of responsibility if we
find that desires and actions do not fit the standard pattern. On the ‘mental’ side, we do
not hold a person criminally responsible if they are unable to form a genuine intention, in
violation of mensrea, or if what is at issue should be construed as something that
happened to them rather than something they did, in violation of actus reus.” On the
external’ side, responsibility is similarly reduced in cases of duress and coercion. He
could not have done what the law demanded, we say, even if he had wanted to.

Itisalso apoint in favor of a philosophical position if does not merely contradict
an opposing position but can explain why someone might be tempted to such aview.
This aspect of the Conditional strategy has been a constant part of Daniel Dennett's
strategy (Dennett 1984, 1995, 2003). It can be proposed, for example, that the conceptual
mistake that Determinists make is to confuse causality with coercion. Coercion is

® Theinsanity defense, in its various incarnations from M’ Naghten to the present, builds on similar
convictions regarding cases in which people should not be held responsible for their actions. It istempting
to say ‘from M’ Naghten to the present and back again’, since in Federal law the historical trail of one
hundred years through the Smith Criterion (1929), Durham (1954), Brawner (1972), and the Insanity
Defense Reform Act of 1984 lead essentially from M’ Naghten back to M’ Naghten



freedom-undermining: if | am coerced to do something, my freedom is undermined, and
with it my responsibility for what | do. Mere causality, on the other hand, is not freedom-
undermining: my choice to marry is afree one despite the fact that it may be explained in
terms of causal precedents and the flow of hormones. Despite some similarity and
overlap, causality and coercion are essentially different concepts. The appeal of
Determinism, so the argument runs, relies on a subtle confusion between the two.

6. Problemsfor Compatibilism

Despite the broad appeal of Compatibilism, asimple Conditional account of
freedom turns out to be inadequate. It cannot be maintained that someone acts freely, or
can be held responsible for their actions, if and only if they would have done otherwise
had they so chosen.

An immediate and obvious problem is posed by casesin which it is clear that the
agent could not have chosen otherwise. In cases of addiction and psychological
compulsion, an agent may not be acting freely despite the fact that they would have acted
differently if they had so chosen. The problem is not that their actions do not accord with
their desires; the problem is that their desires themselves are compelled by addiction or
disease. With the standard warning regarding philosophical examples, one can envisage
a hypothetical case in which a mad neurophysiologist manipul ates someone precisely by
stimulating their brain in ways that manipulate their desires. On a conditional account it
would still be true that the person does what they wish, but they are enslaved
nonetheless—a clear strike against any simple conditional account.

The requirements of a Conditional account may be satisfied, therefore, although
the person does not act freely and should not be held responsible for their actions: the
conditional account fails to give us sufficient conditions for freedom and responsibility.
The Conditional account of free will characteristic of Classic Compatibilism has proven a
failure. That does not mean, however, that we are forced to an Incompatibilist account
instead. Much of what is most interesting in contemporary philosophical work isthe
attempt to fill out richer and more sensitive Compatibilist accounts of free will.

7. Does Freedom Demand Alternative Possibilities?

A person can act freely, and can be held morally responsible for his actions, only
if he could have done otherwise. This Principle of Alternative Possibilities seems both a
plausible component of our moral thinking and one of the prime points at which the
Determinist can attack. If oursisaclassically Determinist universe, with afuture
necessitated by past events and the laws of nature, it appears there must be only one
possible future—and so no genuine alternative possibilities between which | can choose.
If oursisaDeterminist world in the wider sense outlined above, with afuture
necessitated by past events, the laws of nature, and quantum randomness, its alternative
possibilities are still not mine; there are still no genuine aternatives between which | can
choose.

But perhaps the Principle of Alternative Possibilitiesis not as obvious asit might
seem. |If free and moral action does not require alternative possibilities, a Determinist
denial of those possibilities need not entail adenial of freewill. Here Frankfurt-style



examples (Frankfurt 1969) have been the focus of a great deal of attention. Despite their
apparent silliness, they carry an important logical punch:

After months of deliberation, John W. Oswald decides to shoot presidential
candidate K eneagan, purchases the gun and bullets, drivesto a hidden location, aims at
Keneagan and pullsthe trigger. John W. Oswald is aso arecent patient of the mad
neurophysiologist Professor Moriarty, however, who has implanted a devicein Oswald's
brain. Aslong as Oswald maintains his desire to kill Keneagan, the device remainsinert.
Should Oswald change his mind, however, Moriarty's device would trigger a chain of
brain states in Oswald's head which would produce the same effect. Consider the casein
which Oswald maintains his desire to kill Keneagan, completes his plan, and Moriarty's
deviceis never activated. In such acaseit seems clear that Oswald has acted freely in
shooting Keneagan and should be held responsible for his actions. But had he chosen not
to kill Kenneagan, the Moriarty device would have been activated with precisely the
same result. Oswald should be held responsible for his actions, in other words, even
though he could not have done otherwise.” Free and moral action, on such an argument,
does not require alternative possibilities: the Principle of Alternative Possibilitiesis not as
obvious as it might seem.

There are less outrageous cases, of a different kind, that makes the same point.
Dennett (1984) uses the example of Luther's pronouncement before the Diet of Worms:
"Herel stand. | can do no other." What Luther meant was that his conscience made it
impossible for him to recant. Even if that were literally true, Dennett argues, we certainly
would not exclude his actions from moral evaluation or praise. In thisand other cases of
character, it may be precisely the fact that someone could not have done otherwise that
impresses us as a particular moral strength.® A range of other subtle and intriguing cases
of responsibility without control appear in Sher (2006).

8. TheFrankfurt Account of Free Will

Frankfurt uses examples of the John W. Oswald sort not only to argue against the
Principle of Alternative Possibilities but to motivate a‘hierarchical’ or ‘mesh’ account of
free action (Frankfurt 1969, 1999; see a'so Dworkin 1988 and Bok 1998). Hierarchical
accounts are some of the most fully developed outlines of free will to date, and have
interesting points of contact with one contemporary approach to consciousness.

Frankfurt distinguishes between first-order desires and second-order desires:
desires to have or not to have certain first-order desires. The reflective self-evaluation
involved in the formation of second-order desiresis characteristic of humans as opposed
to other animals, Frankfurt maintains, and is central to what we mean by free action. On
his account, the first-order desires that move usto action are free just in case they mesh
with our higher-order desires:. just in case they accord with the desires that (on a higher

” Although they have had an immense impact on the literature, it should be noted that Frankfurt examples
remain an item of philosophical debate. See Widerker & McKenna (2003). It isalso clear that Frankfurt
examplesrely on casual overdetermination. There has been significant progress on causality in recent
years, using notions of Bayesian nets, that may also have applications here. See especially Pearl (2000)

and Williamson (2005).

8 Susan Wolf argues for an intriguing asymmetry thesis regarding such cases: that 'could not have done
otherwise' does not disqualify a good action from responsibility, though it does disqualify abad action. See
Wolf (1990).



level) we want to have,

Hierarchical accounts employ the same central strategy as the simple Conditional
account: actions may be free in this sense even though the desires behind them are
themselves determined. A hierarchical account does not immediately fall victim to the
example of addiction, however: the first-order actions of an addict are not free precisely
because they are not in accord with desires he wants to have. Such an account also
avoids arange of John W. Oswald cases. What makes Oswald's action freeisthat it isin
fact in accord with his higher-order desires. On a hierarchical account it is Oswald's
actual desiresthat are important; that Moriarty’ s device would have prevented him from
doing otherwise simply becomes irrelevant.

In al these regards the hierarchical approach seems promising. Itisalso
intriguing that a similar account can be offered for consciousness. According to David
Rosenthal (1997, 2005), our conscious states are not those that have a certain qualitative
glow but simply those that we are conscious of. States for which there is a higher-order
state of awareness are conscious on Rosenthal's account, therefore, in much the same way
that desires for which there is a higher-order state of desire are free on Frankfurt's
account. This convergence of research in two different but perhaps related areas suggests
possibilities worthy of further work.

Hierarchical or mesh accounts are some of the richest philosophical accounts of
free well yet developed. Itisnot clear, however, that they are adequate either to our
concepts of moral responsibility or to the challenge of Determinism. Consider, for
example, the case of an addict who initially qualifies as unfree on Frankfurt’s outline—
although hisfirst-order desires are to take the drug, those are not the desires he wants to
have. Inthelong run, however, the drug comes to impact his higher-order desires as
well: in time he comes to want to have the cravings that he does. That, it would seem, is
a case of an even more pervasive and invidious addiction. On Frankfurt’s hierarchical
account, however, we would be forced to say that the long-term addict has now become
free (McKenna 2006).

This difficulty reflects not merely a single counter-example but a pervasive
problem for hierarchical accounts. If free choice is understood solely in terms of a mesh
between internal levels of desire, it will not matter how those levels are produced. That
seems clearly off the mark: it would appear that desire-production at any level by
brainwashing or the interventions of a mad neurophysiologist would still count as
coercive in ways that would defeat a claim of free choice.’

9. Reasons and Causes. The Normativity of Freedom

What the Compatibilist owes usis an account, compatible with Determinism, of
how free choice should be understood. A Conditional account is inadequate to the task.
Despite points of clear interest, accounts in the Frankfurt tradition face crucia difficulties
aswell. There are, however, anumber of options that remain open. In thisand the
following section | want to sketch two strands of contemporary Compatibilism worthy of
further work.

Whether a choice qualifies as freeis treated in much of the debate as if that were a
straightforward descriptive question. The unstated assumption is that there will be some

° Recent literature on manipulation and free choice includes Pereboom (2001) and Mele (2005).
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physical or metaphysical character of actions or choices that qualifiesthem asfree. An
alternative possibility, evident in a number of contemporary attempts, is that the question
of free choice is not a descriptive but rather an essentially normative one (see also Wolf
1981 and Wallace 1994).

Consider acomparison. To judge an outcome as deserved, adecision asjust, or
an exchange as fair is not merely to describe the cases but to evaluate them. The
normative proposal regarding free will is that the locus of concepts that are important to
us with regard to choice and action, including concepts of alternative choice and the
ability to do otherwise, are evaluative as well, and are evaluative to their very core. If so,
the attempt to treat free will as a matter of descriptive metaphysics, as the Determinist
does, will simply be off the mark.

A number of those pursuing a normative Compatibilism take Peter Strawson
(1962) as a precursor (Wallace 1994, Watson 1996, Wolf 1990). Strawson emphasizes
the role of ‘reactive attitudes’ in our ascription of moral responsibility. The complex of
normative attitudes we form in response to others’ actions, as Gary Watson characterizes
the view, is"as natural and primitive in human life as friendship and animosity, sympathy
and antipathy. It rests on needs and concerns that are not so much to be justified as
acknowledged" (Watson 1987, 259, quoted in Haji 2002). Here an important termis
‘primitive’; the concepts at issue are taken to be asirreducibly basic as the primitive
concepts of logic. On such aview, the concepts involved in judgments regarding free
choice are not merely of importance for secondary normative judgments, but are
themselves normative all the way down.

For one of the most fully developed and most plausible normative outlines—the
‘reason-responsive’ outline of Fischer (1987, 1994) and Fischer and Ravizza (1998)—it
is Alasdair Maclntyre (1957) rather than Peter Strawson that is the clearest precursor.
Maclntyre defines free behavior as behavior that can be influenced or inhibited by
relevant reasons. Heis clear that the concept of reasonsis an essentially normative one,
not to be identified with causes. Judgments of free choice and free will are therefore
essentially normative aswell. In Fischer and Ravizza s development of the view, the
paradigm of free action is action which the agent would not have taken had he had reason
not to.° Free action, on such an account, is action which reliably tracks the agent's
values or reasons for action. Fischer and Ravizza attempt to make the requirements weak
enough that one can also be responsible for occasional irrational actions—what is
required is that the mechanism of choice be one that generally tracks reasons, evenif itis
occasionally unreliable. They attempt to avoid Frankfurt-style examples through careful
attention to the conditions under which an agent would have acted otherwise had he had
reason to.

Wheat is of most importance for future work are not the details of such an account
but the general emphasis on normativity. If freedom of choiceis not a metaphysical
property but an evaluative status, metaphysical Determinist arguments will be ssimply off
target. The 'could not have done otherwise' concept that appearsin Determinist
arguments is a descriptive property of events. The 'could have done otherwise' concept
crucial to our moral judgments, in contrast, may be something very different: part of a
locus of concepts to be understood not in terms of the metaphysics of causality but the
normative evaluation of action.

19 For present purposes | put aside Fischer's distinction between guidance and regulative control.
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10. New Optionsfor Compatibilism: Freedom in Context

Thereisamore recent strand in work on Determinism that also offers new options
for Compatibilism. Just as free choice is often treated in the literature as if it were a
descriptive property rather than a normative status, it is aimost always treated as an
absolute property of a choice—something that the choice simply has or lacks. The
alternative possibility isthat out notion of freedom is importantly contextual instead: that
itisonly against a particular background of assumed alternatives, or an assumed context,
that a choice is spoken of as free (Hawthorne 2001, Feldman 2004).

Consider, for comparison, the concept 'large’. Whether something is appropriately
spoken of as large is amatter of comparison class. alarge fleais smaller than atiny
elephant. When | am fumbling for awrench and ask you to hand me 'the large on€',
moreover, the context of choicesiscrucial to understanding what is meant. ‘Large' is not
an absolute term but one tied for its sense to both context and comparison class (see Grim
2006).

Consider the concept 'flat' (Unger 1975, Lewis 1996). We are pleased to find a
flat areain which to land the plane. We have to keep sanding the table top until it isflat.
But the sensein which the landing areais flat would clearly not suffice for the table top.
'Flat' is not an absolute; in different contexts, the term calls forth different standards.

At least many of our uses of 'free' are contextual in the sameway. Mikeisfreeto
choose whatever he wants for lunch, we say. The context, however, may be onein which
Mike is an inmate choosing from alimited number of options on a prison menu. When
the man has a gun to your head, you have no choice but to hand over your wallet. Ina
larger sense, of course, you do have a choice: you can choose to keep your wallet and
have your head blown off. What examples like this seem to tell usisthat neither 'free
choice' nor 'could have chosen otherwise' are absolute properties. The core concepts are
contextually sensitive, and the moral judgments that ride on them can be expected to be
contextually sensitive in much the same way.

What is particularly interesting is that the contextuality of free choice, once
noticed, is evident at a number of crucia pointsin the Determinism debate. Inthe
Frankfurt examples, it is said that John W. Oswald ‘could not have done otherwise' than
shoot presidential candidate Keneagan—had he changed his mind, Moriarty’s device
would have produced the same result. But thereisacontext in which it is clear that John
W. Oswald could have done otherwise—the imaginative context in which we consider
Oswald apart from the device.

In an earlier section we outlined McKay and Johnson's (1996) counter-example to
arule of inference crucia to van Inwagen's formal argument for Incompatibilism. Hereit
isworth attending to that example again.

Where N means 'no one had control over whether...', what McKay and Johnson
argueisthat thisis not true:

Np, Ng+ N(p & q)

They have us consider the possibility that it was entirely in my power yesterday to flip a
coinor not. It wasnotin my power, however, to make it come up heads and not tails. It
was not in my power to make it come up tails rather than heads. | therefore had no
control over this:
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It did not come up heads.
nor this:

It did not come up tails.

By the principle above, it would follow that | had no control over this:

It did not come up heads and it did not come up tails.

But of course | did have control over that—I could have made it come up neither heads
nor tails smply by choosing not to flip it in the first place.

Or so the argument goes. Once we become attuned to the possibility that ‘free
choice, 'could have done otherwise', and 'have control over..." may be context-sensitive,
however, cases of this sort are no longer so clear. It isinthe context of already supposing
acoin flipped that it istrue to say | had no control over whether it came up heads. Butin
abroader context, | clearly did have control over that. | could have prevented the coin
coming up heads simply by refusing to flip it. The plausibility of McKay and Johnson's
counter-example, in other words, relies on abarely perceptible shift of context behind the
concept of control.

This observation would vitiate examples such as McKay and Johnson's, but it
would neither save van Inwagen's argument nor vindicate Determinism in any sense. In
van Inwagen's argument and throughout the Determinism debate, concepts of freedom,
power, control, and ‘could have done otherwise' are treated as if they are absolute
properties. If they are not absolute—if they are contextually sensitive properties instead,
contextually applied in normal cases of moral evaluation—the Determinist argument is
again off the mark.™

The possibility that concepts of choice, freedom, and control are contextually
sensitive puts them in good company: many of our concepts are of this sort, including
concepts of knowledge and the possibility of error. David Lewis uses this fact to produce
an interesting and plausible reply to Skepticism (Lewis 1996). Thereis much that we
know—what penguins eat, the characteristic brain waves of REM sleep, the winner of the
2005 World Series. Our common notions of knowledge, however, presuppose
appropriate contextual standards of immunity to error. What the Skeptic doesisto force
an unrealistic standard, appropriate to philosophical discussion alone. Isn't it possible
that some evil demon is deceiving us, and so we might be wrong? Then do wereally
know?

If notions of choice, freedom, and control are contextually sensitivein asimilar
way, the Determinist's gambit corresponds quite closely to the Skeptic's. In normal
contexts we use notions of free choice and moral responsibility that carry with them a
notion of control, of alternatives, and ‘could have done otherwise' appropriate to context.
What the Determinist does isto raise the ante to alevel appropriate to philosophical
discussion but only to philosophical discussion. Aren't you part of the natural universe,
with actions caused by previous events? How then can you say you are really in control ?

On Lewiss analysis of Skepticism, thereis acontext in which the Skeptic isright,
and we have no knowledge—nbut only an artificial context, produced by rhetorical appeal
to unreal possibilities. On a contextualist account of freedom, there might be a context in

™ With regard to both normative and contextualist approaches, it might be argued that the central concepts
at issue are hybrids: that they include both metaphysical and normative elements, or both absolute and
contextualist elements. The implications of that possibility for the debate may depend on the precise form
of hybrid proposed.
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which the Determinist is right as well, and we have no free choice—but only in the
artificial context produced by rhetorical appeal to al chains of causes and the perspective
of the universe asawhole.

Here we can return to more humble comparisons. The fact that no sense can be
made of 'absolutely large,’ regardless of comparison class, or 'absolutely flat,' beyond all
contextual standards, does not entail that things aren't properly and usefully spoken of as
large and flat in normal contexts. The Skeptic’s unrealistic context does not impugn
genuine knowledge in normal contexts. The cosmic perspective forced by the Determinist
similarly fails to impugn the genuinely free choices we make in normal contexts, choices
which are freein afull and real sense.

A full compatibilist account would give afull outline of what free action means,
from which it would be clear that freedom of action is fully compatible with the causal
flow of the physical universe. That task cannot be said to be complete—normative and
contextualist approaches, like other compatibilist approaches before them, are merely
outlines of what form a complete account might take. What these approaches suggest,
moreover, isthat it may be wrong to hope for any simple definition of freewill. Itisa
complex of concepts regarding power, control, aternative possibilities, 'could have done
otherwise', free choice and moral responsibility that is at issue, and these concepts are
both intricate and subtle.

11. Implicationsfor brain and behavioral sciences

New strands of Compatibilism, if correct, have clear implications for the scientific
study of free will. The most direct implication is straightforward, simple, and strongly
negative: that it is a mistake to try to find some locus of free will in the brain.

On normative, contextualist, and even some hierarchical accounts of free will, our
notions of free will and moral responsibility are closely tied to forms of social evaluation
in general. On any of these accounts, freedom is properly thought of not as an absolute
property that some choice or brain state has or lacks, but as a category of evaluation that
we use in judging and regulating our own and others' actions.

Here the concept of rationality can serve asan illuminating parallel. Inorder for a
decision to qualify asrational, it has to mesh in certain ways with internal desires of the
agent but also with external canons of 1ogic—canons which the agent may or may not
have incorporated. We should not, therefore, expect to see rationality as an inherent
characteristic of abelief or brain state. It isonly in context, relative to other
characteristics of the agent, and moreover in terms of logical standards externa to the
agent, that abelief or brain state is properly classified asrational.

The lessons of a contemporary Compatibilism are that much the same will be true
in judging whether achoiceis afree one. We must consider freedom in context, relative
to desires and other characteristics of the agent, and moreover in terms of external
standards of responsibility. The Determinist's mistake, on such accounts, isto think that
freedom will be a single property of a choice or action, absolute in the sense of either
being present or absent. The hopeisthat the behavioral or brain scientist will not make
the same mistake.

Benjamin Libet's work on volition and willed action serves as a useful example,
and has been much discussed in the philosophical as well as the scientific literature (Libet
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2002; for criticisms see O’ Connor 2005). What Libet's work seems to show isthat a
specific readiness potential in the brain, productive of action, begins several milliseconds
before human subjects are conscious of any intention to act. One way of expressing such
aview isto say that our actions are not the consequence of our conscious decisions—our
'decisions are merely an epiphenomenon of causal connections that run directly from
readiness potential's to the actions themselves. '

Libet characterizes his own work as an experimental approach to the question of
whether we have free will. From the perspective of contemporary Compatibilism,
however, hiswork serves as a useful example of how not to pursue any such question.
The picture of free will that Libet's work would challenge, if any, isa picturein which an
actionisfreeif and only if it is produced and preceded by an explicit conscious decision.
That isapicture of free will that fallsin the general category of absolute and descriptive
characterizations, and it isa picture that is clearly off the mark. Many of the actions we
regard as free and responsible are not preceded by conscious decision. Do you deliberate
and consciously decide on every action involved in driving responsibly? If so, you don't
drive responsibly, and you probably don't get anywhere.

Despite the undeniable interest of Libet's work, therefore, it is mischaracterized
by both its author and others. Free will in the sense that it isimportant to usis more
complex than any caricature of prior decision in the inner theater, and is inevitably more
entwined with our modes of social action.

This negative conclusion should not be overstated, however. It isclear that there
are brain and behavioral capabilitiesthat are physically necessary for the exercise of free
will, even if there is no set of descriptive capabilities conceptually necessary and
sufficient for defining it. Scientific work regarding these necessary capacities will
continue to be of importance for our moral and legal deliberations. What we should not
expect from brain and behavioral scienceis any discovery of alocation for responsibility
or aparticular brain processthat isfree will. If contemporary philosophical approaches
are any guide, free will and moral responsibility are simply not that kind of thing.

12. Implicationsfor the Law

The implications of contemporary Compatibilism for the brain and behaviora
sciences are importantly negative: awarning against tempting mistakes regarding the
nature of free will. The implications of contemporary Compatibilism for the Law, on the
other hand, are almost entirely positive: that traditional attempts to handle issues of free
will in the legal sphere are on precisely the right track.

The law is one thing, its rightness or wrongness another. Despite that basic
principle of Legal Positivism, our systems of law are inevitably shaped by what we hold
to bemorally right. If alaw isunjust, we have a clear reason to changeit. If aprocedure
isunfair, we have an ethical reason to do things differently. The fact that an agent should
not be held morally responsible for hisact is, primafacie, areason to think he should not
be held legally responsible either. Although the law is one thing and its rightness or
wrongness another, the complex of legal concepts regarding responsibility is clearly built
on, and is clearly answerable to, the corresponding complex of our moral concepts.

12 ibet's own view is somewhat more subtle: he notes that a conscious decision may nonetheless cancel an
action already in progress (libet 2002).
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On a contemporary Compatibilist framework, judgments of free choice and
responsibility are subtle and socially complex, essentially normative and unavoidably
contextual. That means there will be no 'free will' test—alegal litmus that will tell us
whether the ingredient of freedom necessary for culpability is present or absent. What
we should expect instead are arange of broad generalizations that lay out the intersection
of basic concepts, afabric of defeasible presumptions regarding responsibility or the lack
of it, standards as to what reasonable individuals can be expected to know, and arich set
of agreed examples. Thisis, in the end, what our moral knowledge regarding
responsibility islike. Itisalsowhat our system of Law has attempted to develop over the
course of centuries.

Consider again the principle of mens rea—the core ‘mentality’ requirement for
criminal responsibility in common law. The mens rea requirement is often glossed by
saying 'thereis no crime without criminal intent," but that isin fact misleading. Asit
appearsin American law, what mens rea requiresis (1) intention, (2) recklessness, or (3)
negligence. Of thethree, it is only intention which we might be tempted to identify with
some internal mental state, and even that may be atemptation that should be resisted. It
is clear that recklessnessis not purely a matter of the internal state of an agent—itisa
matter of what behavior is normatively appropriate in the circumstances, of what care
should have been taken but was not. Negligence is a matter of the states of attention that
do not appear in the agent, but should have. What mens rea offers, then, is not asimple
characterization of free choice in terms of some internal mental state. What we see
instead are precisely the strands of normativity and contextuality that contemporary
Compatibilism would suggest are appropriate to judgments of responsibility.

H.L.A. Hart made a similar point long ago regarding classic principles of contract
law. Among the defenses with which an otherwise valid claim to contract can be met are
these:

A. Defenses which refer to the knowledge possessed by the defendant.
i. Fraudulent misrepresentation
ii. Innocent misrepresentation
iii. Non-disclosure of material facts
B. Defenses which refer to what may be called the will of the defendant.
i. Duress.
ii. Undue influence.
C. Defenses which may cover both knowledge and will.
i. Lunacy.
ii. Intoxication. (Hart 1959).

These are also precisely the kinds of considerations that lead us to say that an individual's
action was not freely chosen, and so should not carry moral responsibility. Here again
the legal tradition instantiates the web of social and normative considerations, structured
in terms of defeasible presumptions and disqualifying circumstances, that contemporary
Compatibilism maintains are crucial to our judgments of free will.

One might conclude at this point that the Law has understood free choice and
responsibility better than the behavioral sciences have. That in turn might serveasa
warning to the legal profession not to expect from the sciences any easy answers
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regarding freedom and responsibility. If strands of contemporary Compatibilism are
right, answers to these questions will never be any simpler or easier than they are now.

13. Conclusion

The philosopher inevitably sees questions of free will against the background of
Determinism. What | have attempted here is a brief survey of the state of the
philosophical art regarding the problem free will and Determinism, including
formalization of the Incompatibilist argument and its difficulties, the failure of
Conditional accounts and classical Compatibilism, and options that remain.

In the latter regard | have emphasized contemporary normative approaches and
have added a recent emphasis on the contextuality of judgments of free will.
Contemporary Compatibilist accounts of this sort offer warnings for the behavioral and
neurosciences, the hope is that investigators in these fields will avoid the mistakes that
philosophers have already made and have lived to regret. On the other hand,
contemporary Compatibilist accounts are very much in line with legal principles and
procedures evolved over centuries. On such an approach, the ongoing legal task is very
close to the philosophical task that remains, though with a practical rather than a merely
theoretical purpose: to codify the complex social considerations, contextually sensitive
and essentially normative, relevant to the judgments we have to make regarding free will
and responsibility.
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